
Legal Aspects of Groundwater Extraction

BOTTLED WATER:

A. Dan Tarlock, Chicago-Kent College of Law





iii

CHAPTER 1:  TAP OR DESIGNER BOTTLED? ..............................................................1

Using Groundwater for Bottled Water

The Social and Environmental Costs of Large-Scale Extraction

CHAPTER 2:  THE CHALLENGE OF GROUNDWATER USE REGULATION ......................4

The Differences Between Ground and Surface Use

The Public Interest in Groundwater Use

The Duty to Share Water

The Fifth Amendment and Groundwater Regulation

CHAPTER 3:  THE OWNERSHIP AND USE OF GROUNDWATER...................................8

The Common Law

Prior Appropriation

Statutory Reform

CHAPTER 4:  POLICY RECOMMENDATIONS ............................................................12

ENDNOTES ............................................................................................................15

T A B L E  O F  C O N T E N T S





1

The consumption of bottled water is expand-

ing exponentially both in the United States

and worldwide. This consumer preference

is placing new stresses on groundwater supplies

and on associated stream systems.1 The United

States leads the world in total

bottled water consumption,

although it still lags behind

Europe in per capita con-

sumption. In 2002, Americans

consumed more than 6 billion

gallons of bottled water, or

about 21 gallons per person.

Since 1992, the annual per-

centage increases have ranged

from 8.2 to 18.4 percent. In

the larger context of ground-

water consumption, the per-

centage allocated to bottled

water is small, but the

impacts are often highly con-

centrated and substantial. The United States

pumps about 77 billion gallons of fresh groundwa-

ter per day. 

This report takes the rising consumer preference

for bottled water as a given and focuses on the

potential social and environmental costs of the

increased extraction of groundwater to meet market

demand. It does not discuss consumer protection

issues related to the safety of the product, except as

they relate to extraction decisions. It then makes

specific policy recommendations for states.

Using Groundwater for Bottled Water 

Groundwater is a major source of water for irri-

gation and municipal and industrial use. However,

groundwater extraction for bottled water does pres-

ent some special features that

are not always present with irri-

gation and municipal and indus-

trial supply wells or well fields.

Groundwater for bottled water

must often be extracted at a spe-

cific location to comply with fed-

eral and state consumer protec-

tion laws. These locations tend

to be in undeveloped rural areas

that have not experienced large-

scale pumping. Often these

areas are characterized by

untapped aquifers and small,

high ecosystem value stream

systems with comparatively few,

if any, diversions.

The reason for these special features is federal

Food and Drug Administration (FDA) regulations.

Bottled water is technically a food product regulated

by the FDA. Bottled water is defined as water

“intended for human consumption” which may con-

tain “safe and suitable antimicrobial agents.” FDA

standards must be as stringent as comparable U.S.

Environmental Protection Agency tap water stan-

dards. These standards, in effect, dictate well and

withdrawal location because they give legal signifi-

TAP OR DESIGNER BOTTLED?

C H A P T E R  1

The U.S. leads the world

in total bottled water

consumption. In 2002,

Americans consumed

more than 6 billion

gallons of bottled water. 



cance to geophysical categories that are intended to

be primarily descriptive. Hydro-geologists have

divided groundwater aquifers into different classifi-

cations to explain the various physical forces that

affect groundwater use and recharge. However, sci-

ence teaches that all sources of groundwater should

be managed as a unified system. In contrast, the

groundwater classifications that appear on bottled

water are intended to signal the high level of purity

and taste of the product.

The highest “purity” classification is “spring”

water, with its image of bubbling, clear, uncontami-

nated water rising naturally to

the earth’s surface. Bottled water

can only be labeled “spring

water” if it comes “from an

underground formation from

which water flows naturally to

the surface of the earth. . .”

Spring water can be collected

“only at the spring or through a

bore hole tapping the under-

ground formation feeding the

spring.” If the water is collected

through “the use of an external

force,” the “water must continue

to flow naturally to the surface

of the earth through the Spring’s

natural orifice.”2 Artesian water is also a popular

bottled water but is lower on the purity, taste and

prestige scale than spring water. Artesian water

comes from a well that taps a confined aquifer

where the water level is above the aquifer. Artesian

water can be extracted “with the assistance of exter-

nal forces to enhance the natural underground pres-

sure.”3 Mineral water can contain a small percent-

age of naturally occurring minerals.

The type of water put in a bottle has been the

subject of fraud litigation. Nestle Waters North

America, the owner of Poland Spring company, was

sued in a class action suit that alleged that its water

came from wells instead of directly and naturally

from the deep Maine springs that its ads portray.

Nestle argued that it legally used borehole wells to

pump the water, but it agreed to a $12 million set-

tlement. Segments of the industry are pressing the

FDA to eliminate the “borehole loophole” to prevent

any pumped water from being labeled as spring

water. If the FDA does so, this would narrow the

places where “spring” water can be extracted.

Because FDA labeling requirements generally

require bottled water companies to locate wells in

rural areas, the proposed loca-

tions of well fields and bottling

facilities often trigger opposition.

Nestle, which also owns Perrier

Water, proposed to locate a well

field and plant in a rural

Wisconsin area east of the pop-

ular Dells, but local opposition

caused them to relocate the

project in northern Michigan.

Other states such as Texas and

Florida have recently seen simi-

lar organized opposition and

legal challenges to the location

of a well field to extract water

for bottling.4

The Social and Environmental Costs 
of Large-Scale Extraction

States face many challenges in regulating the use

of groundwater. The extraction of groundwater for

bottled water raises many of the same problems for

state regulators as would any large well. Ground-

water withdrawals constitute 37 percent of all public

water supplies in the United States.5 Groundwater

conservation is a major problem in many areas,

because the resource is stressed by over-pumping.
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Over-pumping can reduce the short- and long-term

availability of the aquifer for domestic and industri-

al consumption by depleting the supply, especially

at the upper levels of an aquifer, and thus raises the

pumping costs for other users. It can also increase

contamination levels. For example, salt water intru-

sion is a major problem in coastal and other areas.

Pumping can also alter stream systems and disrupt

the food supply for fish and other wildlife.6

Proponents of groundwater conservation argue that

an effective regime should address the following

four issues:

1. The assembly of the necessary information to

understand the impacts of groundwater pumping

and water balance of the aquifer and connected sur-

face waters.

2. The integration of ground and surface rights,

since often ground and surface waters are a single

hydrologic system.

3. The limitation of “mining,” which is extraction

in excess of an agreed upon recharge rate of the

aquifer. 

4. The integration of groundwater pumping and

water quality regulation to insure that pumping does

not impair the quality of the aquifer. Quality consid-

erations include salt water intrusion and the con-

centration of toxic substances. This is a particular

problem in coastal areas where pumping may create

a cone of depression which causes salt water intru-

sion into an aquifer.
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The Differences Between 
Ground and Surface Use

There are formidable challenges to implementing

these management objectives because it is much

more difficult, for several reasons, to regulate

groundwater extraction as opposed to surface use.

First, it is relatively simple to calculate the average

annual run-off of surface streams. Once this is done,

the amount of water — either the total stream flow

or some portion of it — available for consumptive

use can be calculated and rights to use the water

assigned among competing claimants. It is more dif-

ficult to calculate the useable supplies of aquifers,

and in many areas of the country we have not allo-

cated the resources to do this. Second, the adverse

impacts of pumping on aquifers and related surface

streams materialize over longer time horizons com-

pared to the adverse impacts of many surface with-

drawals on other surface users. 

Third, there are seldom absolute limits on

aquifer use. Aquifers are seldom pumped dry but

rather are pumped deeper. This increases pumping

costs and often the quality of the water decreases

with depth. When the use of an aquifer is capped,

the state must articulate a conservation standard —

which requires hard political choices. Safe yield is

the usual standard of a basin or aquifer. However,

this is not a simple scientific standard but instead

requires complex decisions about the long term

water budget of the system.

Fourth, it is more difficult to incorporate use lim-

itations into groundwater rights compared to surface

rights. When one surface water user interferes with

another’s right, the injury is generally unidirectional.

A’s excess withdrawal reduces B’s opportunity to use

the same resource. In contrast, groundwater injuries

are mutual. All wells mutually cause the lowering of

the water table, decrease pressure levels and raise

the cost of pumping. Groundwater law deals with

these problems by not making the increased cost of

pumping a compensable injury.

There is almost no “right to static pressure” in

groundwater law.7 Put differently, a surface user can

argue that an interference with the status quo is an

injury, but a groundwater pumper cannot. As a

result, each pumper must expect that pumping costs

will increase over time. States with strict groundwa-

ter regimes seldom enforce rights among pumpers.

Rather, they allow all pumpers to pump but at some

point close the basin to new entrants. At a mini-

mum, states need the authority to define the sus-

tainable yield basins, to limit unsustainable with-

drawals and to coordinate ground and surface

uses.8

Fifth and finally, it is difficult to coordinate

ground and surface rights and to integrate water

quality considerations in groundwater rights. The

regulation of water quality has traditionally been

considered a separate activity from water

allocation.9 Water quality regulation limits what can

be put in and water allocation law limits what can

be taken out of an aquifer. Of course, the two are

connected. U.S. Supreme Court Justice Sandra Day
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O’Connor has characterized the distinction as “arti-

ficial.”10

The logic of the connection is clear, and a few

courts have held that new withdrawals must be

measured by their water quality as well as quantity

impacts11, but courts and legislatures have resisted

incorporating water quality impacts into allocation

decisions.12 For example, when the Washington

Department of Ecology began to condition appropri-

ation permits to maintain state water quality stan-

dards, the legislature quickly prohibited the imposi-

tion of quality maintenance conditions.13

The Public Interest 
in Groundwater Use

There are various concep-

tions of the public interest in

groundwater use which range

from no limits on access to

severe limits on access.

However, the traditional public

interest does not reach many of

the concerns over the extrac-

tion of water for bottling. The

common law implicitly

assumed that the public inter-

est in groundwater was to pro-

mote sufficient access to the resource to meet con-

sumptive demands. This interest is reflected in rules

that permit the right to use to be acquired through

capture. Groundwater has long been treated as a

free good open to anyone who has a right to enter

overlying land. When states regulate groundwater

use, they do so for two purposes: (1) the protection

of the correlative rights of other similarly situated

users and (2) the assertion of a broader public inter-

est to prevent groundwater mining. These regula-

tions are important but do not directly address

many of the concerns about the extraction of

groundwater for bottled water.

State regulation is a product of 19th century

fears that most regulation of private property would

be held unconstitutional. To blunt 5th Amendment

attacks on state water regulation, states began to

regulate surface water access, and this regulatory

tradition has been extended to groundwater. Many

states declare that all water is owned by the state in

trust for the public and, in states that include

groundwater in the definition of waters subject to

state ownership, this potentially converts groundwa-

ter into a state-owned mineral. However, states have

not attempted to charge royalties

or otherwise charge fees for its

extraction. Trust ownership is

generally regarded as a fiction for

the exercise of the police power

to set the ground rules for water

use.14

In areas where the extraction

of the supply exceeds the “safe”

recharge rate, the public interest

in groundwater is usually

defined as conservation, which

is usually defined as limiting of

aquifer use to promote the long-

term sustainability of the

resource. A few states expressly

permit “mining,” or extraction in excess of the safe

annual yield, but most states treat the resource as

a renewable one and try to balance extraction and

recharge rates. The focus of conservation regimes

is on limiting users to achieve this balance.

Sustained yield is an important conservation

objective but it often does not speak to many of

the issues raised by the extraction of water for bot-

tling. Potential adverse impacts of large wells, such

as those used for bottled water, include long-term

declines in pressure levels, salt water and other

contaminant intrusion, and the degradation of

5
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associated stream aquatic ecosystems, and these

are only partially addressed by many conservation

regimes. In addition, these regimes are associated

with urban and agricultural areas of states in the

arid West, which are generally not suitable for bot-

tled water extraction.

The Duty to Share Water 

A state cannot prohibit the extraction of water

for bottling if it will be exported in interstate com-

merce. The Dormant Commerce Clause of the U. S.

Constitution has been inter-

preted to invalidate resource

export bans because they dis-

criminate against interstate

commerce. Sporhase v.

Nebraska ex rel. Douglas,15

held that water rights are arti-

cles of commerce and invali-

dated a per se export ban.

Sporhase constrains state

restrictions on interstate trans-

fers;16 its impact on intra-state

transfers is largely untested.17

The Court in Sporhase suggest-

ed that a “demonstrably arid

state” might be able to defend

an export ban as a necessary conservation measure.

In the 1980s, New Mexico tried to argue that it

could conserve water exclusively for future genera-

tions of New Mexicans and prohibit Texas from

exporting water from the New Mexico portion of a

shared aquifer. But a district court defined the con-

servation standard in a way that excludes most

export bans and certainly any bottled water ban.

“Outside of fulfilling human survival needs, water is

an economic resource.”18 El Paso persevered in its

challenge and New Mexico earned a second district

court decision that suggested that public interest

review may preserve some degree of state sovereign-

ty. However, this state power could not be applied

to restrict the export of bottled water. El Paso

argued that allowing a state to decide whether the

proposed transfer is contrary to “the conservation of

water within the state and not otherwise detrimental

to the public welfare of the citizens of New Mexico”

was unconstitutional, but the district court took a

more generous view of the state’s power to prefer its

own citizens: “New Mexico need not wait until the

appropriate time and place of shortage arises to

enact a statute limiting exports.”

El Paso prevailed only on the

argument that the statute dis-

criminated against interstate

commerce. The court held that a

state may not require interstate

commerce to shoulder the entire

burden of furthering conservation

and other interests. Thus, the

application of the conservation

and public welfare standard only

to out-of-state transfers discrimi-

nated against out-of-state users.19

New Mexico eventually denied

the application, because El Paso

had not demonstrated a need for

the water. In 1989, El Paso start-

ed to back away from its policy that Hueco Bolson

water is the only available source of supply and is

moving toward a more sophisticated water supply

policy that relies more on the reallocation of local

agricultural supplies.20 In 1991 the litigation ended

when El Paso withdrew its state applications.

The Fifth Amendment and
Groundwater Regulation

Any assertion of the public interest must be bal-

anced against the constitutional protection of pri-
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vate property. The Fifth Amendment to the U. S.

Constitution prohibits the taking of private property

without just compensation. The Fifth Amendment

has been interpreted to apply both to government

actions that physically interfere with the right to

exclude and those that limit the use and enjoyment

of property through regulation. Groundwater regula-

tion is often opposed because it will be an unconsti-

tutional taking of appurtenant private property.

These constitutional objections are unlikely to suc-

ceed in the courts, especially if the claim is only

that a user is able to extract less water than before

the regulation.

Courts have almost uniformly rejected chal-

lenges to groundwater regulation, although the theo-

ries vary. Courts have used the following theories:

•  State Ownership

Courts have reasoned that state assertions of

ownership result in a severance of land from water.

Thus, groundwater is not a vested property right but

a lesser right and limited right to use.21

•  Enhancement of Correlative Rights 

Groundwater regulation substitutes firm extrac-

tion rights for the inchoate and uncertain common

law rights. Courts have long held that the legislature

can limit unlimited extraction to improve the correl-

ative rights of all similarly situated pumpers. 22

•  Extinguishment of Unexercised Common Law

Rights 

Modern Supreme Court takings jurisprudence

identifies the existence of a legitimate investment-

backed expectation as a relevant factor in deciding

whether a regulation is a taking. This principle has

long been recognized in surface and groundwater

law. States may extinguish unexercised common law

rights, which are not investment-backed expecta-

tions, and substitute a permit system.23
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The Common Law

The common law of groundwater offers some

protection from injury by large well pumps but

almost no protection of the public interest in conser-

vation or environmental protection. The common

law of groundwater is a law of capture. Groundwater

use is a “natural” right incident to surface owner-

ship. Groundwater law was formulated at a time

when the mechanics of aquifers were not well under-

stood and high-capacity pumps had not yet been

developed. Courts viewed the subsurface of the earth

as an inferno and could not visualize any limitations

on individuals. The result is that the common law of

groundwater provides almost no incentives to con-

serve the resource or to assess the impacts of other

similar pumpers, let alone to assess the total aquatic

ecosystem impacts of extraction.24 Over time, the

common law was modified by the notion of basic

capture. Four primary rules have developed:

•  The English Rule 

The English rule allows a surface owner to

pump unlimited amounts of groundwater, regard-

less of injury to the amount available to other sur-

face owners. A few courts have qualified this rule

by excluding malicious pumping. The Texas

Supreme Court recently reaffirmed the rule in a

challenge to the extraction of water for bottled

water, and Maine reaffirmed the absolute owner-

ship rule in the face of an argument that it was

based on absolute science.25

•  The American or Reasonable Use Rule

The absolute ownership rule has long been crit-

icized as unfair and inefficient, because it stimu-

lates a race to mine and thus penalizes any con-

servation effort. Most riparian-rights states26 have

replaced it with the reasonable use or American

rule. The reasonable use rule distinguishes

between the place of use and the place of extrac-

tion. A landowner may extract an unlimited

amount of water regardless of the impact on other

nearby pumpers for use on his or her land; the

only qualification is that the use must be benefi-

cial, e.g., for a legitimate purpose. Use on non-

overlying land is per se unreasonable. The argu-

ment that bottled water extraction violates this rule

has been raised in challenges to new wells. In

practice, most of the cases pit small farmers

against municipalities that have opened a well

field. In most cases, the courts will balance the

equities and refuse to enter an injunction. The rea-

sonable use or American rule is fairer to small

pumpers because they are compensated.27

•  The Restatement of Torts Section 858 

The Restatement of Torts (Second) Section 858

imposes a reasonable use or non-injury limitation

on large overlying pumpers to protect similarly situ-

ated small ones. An overlying landowner may be

liable for pumping that “exceeds the proprietor’s

reasonable share of the annual supply or total store

of ground water.” Michigan, Ohio and Wisconsin

have adopted the rule. The result is that mines or
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quarries that damage small overlying owners must

compensate them.28

•  Correlative Rights

California, Nebraska and New Jersey have

replaced the reasonable use rule with the correla-

tive rights rule to bring groundwater closer to the

common law of riparian rights. The rule originated

in California and provides that all overlying own-

ers have a correlative right to a proportionate

share of the basin. Non-overlying use is allowed,

and any surplus waters are subject to appropria-

tion by non-overlying land

owners.29 This rule formally

puts non-overlying pumpers,

usually municipalities, at a dis-

advantage, because in-basin

users have preferential rights.30

New Jersey dealt with this

problem by allowing munici-

palities to pump without com-

pensating injured small-well

owners.31

California has developed

special rules for municipalities

that insure that the state’s cor-

relative rights rule does not cut

off access to needed supplies.

The famous case of City of Pasadena v. City of

Alhambra32 invented a new way to divide basins

among municipalities. The court held that overlying

owners and appropriators have equal rights when

they pump in excess of the safe annual yield. The

“mutual prescription” rule tends to confirm munici-

pal uses or to promote large-scale regional solu-

tions. It has been limited to overlying/ non-overlying

conflicts.33

The doctrine of mutual prescription is flawed,

because California law prohibits prescription

against the municipalities. City of Los Angeles v.

City of San Fernando34 corrected the error of City of

Pasadena but went on to create a series of favor-

able rules for Los Angeles. It held that a non-

municipal pumper may not prescribe against the

state but a municipal pumper may prescribe

against a non-municipal one. In addition, it

announced a liberal safe-yield test that will delay

the start of any prescriptive period and confirmed

Los Angeles’ pueblo rights as successor to the

Pueblo of Los Angeles. Pueblo rights have been

questioned as a historically inaccurate reading of

Spanish colonial law,35 but they operate in

California as a super preference

for cities.

Prior Appropriation

The doctrine of prior appro-

priation is hard to apply to

groundwater. For this reason,

there are many large groundwa-

ter-using states, including

California, Nebraska and Texas,

that follow the law of prior

appropriation for surface use

but not for groundwater. The

states that have adopted prior

appropriation for groundwater

apply it differently compared to surface water. The

most frequent injury suffered by junior right hold-

ers is not the loss of water per se but the loss of

pressure. However, courts have refused to recog-

nize a right to lift.36 The most frequent use of prior

appropriation is to protect prior surface rights. In

Colorado, New Mexico and Washington state,

there is a tight integration of ground and surface

rights. The state engineer can deny a groundwater

appropriation that would impair senior surface

rights or condition a new appropriation on the

retirement of senior surface rights.37 Integration
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has not, however, ended groundwater mining.38

Other states have refused to integrate ground and

surface rights.

Statutory Reform

Many riparian rights states have modified the

common law through regulation. These programs

do not eliminate the common law but rather modi-

fy selected features. The basic purpose is to sub-

stitute state permission for capture. The programs

fall into three broad categories.

•  Emergency Relief

Many eastern states limit

groundwater regulation to

drought conditions or to

stressed areas. These laws

enable the state to identify

areas where use may exceed

available supplies, watersheds,

and groundwater basins and to

limit withdrawals during

drought periods or in basins

where withdrawals may exceed

the renewal rates. For exam-

ple, North Carolina authorizes

the establishment of surface

and groundwater “capacity use areas” when ground

and surface uses require coordination or when

withdrawals may exceed renewal or replenishment

rates.39 And Virginia permits the establishment of

ground water management areas.40 Once an area is

established, the state requires a permit for with-

drawals in excess of 300,000 gallons per month.

Existing users are protected; permits must be issued

based on past use41, but the past use can be cur-

tailed if there are demonstrated conservation sav-

ings.

•  Aquatic Ecosystem Protection

A few states have directly linked water use and

aquatic ecosystem protection, but they generally

limit the link to surface water. In 1989, Virginia

enacted legislation that gives the state the power to

designate surface water management areas. The

designation criteria are broad. The State Water

Control Board must only find that water levels are

“potentially adverse to public welfare, health and

safety.”42 Once an area is designated, the state may

regulate withdrawals.43 However, the authority is

riddled with exemptions.44 The most innovative part

of the legislation is the state’s

power to afford some protection

to instream uses. Instream uses

may be balanced against off-

stream uses “so that the welfare

of the citizens of the

Commonwealth is maximized

without imposing undue burdens

on any individual water use

groups.”45 A similar regime for

stressed groundwater-dependent

areas was added in 1992.46

•  Safe Yield

Arizona, California, Colorado

and New Mexico have taken the

most aggressive steps to prevent groundwater min-

ing. California has done a series of basin-wide

adjudications, while Arizona has done it by statute

requiring that existing pumping be gradually rolled

back. The Arizona legislation is the current “gold

standard” conservation regime. In the 1970s, the

federal government forced the state to limit mining

as the price for federal financing of a project to

bring water to the center of the state from the

Colorado River. Arizona is gradually switching from

groundwater to Central Arizona Project water and

recycled water.
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The Arizona Groundwater Management Act

requires that the state establish safe yield targets for

designated Active Management Areas and that it

achieve these limits over a long period of time.

Water use appears to have leveled off even as popu-

lation continues to increase. But, mining is continu-

ing and projections have indicated that the Phoenix

Active Management Area may exceed safe yield by

between 245,308 and 419,538 acre feet on the 2025

target date. Tucson may have an overdraft of

between 34,710 and 158,310 acre feet. A 2002

report of the Arizona Department of Water

Resources found that well levels continue to decline

in most major basins in the state.47

Groundwater conservation regimes in other

states actually allow for increased groundwater use.

Colorado, for example, uses plans for augmentation

that allow increased groundwater use when surface

rights are retired. New Mexico relied on this strategy

but it is now being forced to reevaluate it. As over-

drafts have continued, the state engineer is setting

more stringent off-set requirements in the Middle

Rio Grande to protect the flow of the Rio Grande

and existing rights. In 2000, the state engineer

closed The Middle Rio Grande Administrative Area

to new appropriations.48 In 2001, he approved a

groundwater application from the north Albuquer-

que suburb of Rio Rancho. But the state engineer

concluded that “[i]t would impair the existing rights

and be contrary to the conservation of water in the

State of New Mexico if a permit were issued without

certainty” that city would be able to obtain the nec-

essary off-set rights to preserve Rio Grande and

Jemez river flows.49 For the first time, the state engi-

neer conditioned an appropriation on the city’s

actually obtaining and transferring all off-set rights

prior to determining the actual impacts on surface

rights and river flows.50 In addition, the city must

have an approved return plan before it can receive

an off-set credit. These programs will have a limited

impact on the location of wells for bottled water

because the water in these areas may be (1) too

expensive and (2) of insufficient quality to meet

FDA and state regulations.
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States can better regulate the extraction of

groundwater for bottled water by implement-

ing the following policy recommendations:

• Require that all high-capacity wells obtain a

permit from the state.

COMMENT: A groundwater permit system must

be tailored to the water resources and use of a spe-

cific state. The object of the legislation should be

only to target new large, high-capacity wells that are

likely to have adverse impacts on existing and

future smaller uses and on stream flows. States with

no regulation of groundwater may consider impos-

ing only a reporting requirement for high-capacity

wells. This will enable them to gather the necessary

information to decide if additional regulation is nec-

essary. States that limit the use of groundwater only

during a drought or in basins that have declining

water tables may wish to consider adding a permit

requirement for new high-capacity wells. The

amounts per day extracted for bottled water are

large. For example, Perrier wants to extract more

than 500,000 gallons per day in Michigan. Thus, it

is possible to establish a threshold for the permit

requirement that will leave most domestic and agri-

cultural uses unregulated. Many states choose

100,000 gallons per day for 30 consecutive days as

the cutoff level. In states with abundant resources,

where bottled water plants are likely to locate, the

amount of small unregulated wells does not pose

the problem that it does in more arid states where

the cumulative impact of unregulated domestic

wells is substantial. 

• Require that the permit applicant submit an

environmental impact analysis that focuses

on the impacts on associated aquatic ecosys-

tems and other environmental issues such as

traffic and air pollution.

COMMENT: Large wells to extract water for bot-

tling can often have substantial adverse environ-

mental impacts on associated stream systems and

aquifers. The pumping can also lead to a long term

decline of water tables in the aquifer. Reduced flows

and water travels can jeopardize wildlife and recre-

ational use of streams. Decreased water levels can

cause temperature changes and disrupt sediment

transport patterns. These impacts are often not

examined when agencies issue permits. Existing

statutes focus primarily on the impacts on third

party water right holders. 

• Require that the applicant compensate other

well owners if they suffer a significant pres-

sure decline or have their wells dewatered.

COMMENT: Smaller pumpers are often the first

to experience the affects of large scale pumping,

but the adverse effects are often limited to the

expense of deepening existing shallow wells.

When a large new user comes into to an area and

makes a super-normal use of water, it is fair to

POLICY RECOMMENDATIONS

C H A P T E R  4

12



require the new, large user to compensate existing

smaller users. 

• Require that the permit agency hold at least

one public hearing in the area of the pro-

posed extraction after there has been an

initial assessment of the likely environmen-

tal and social impacts of the proposed

extraction.

COMMENT: Large new wells are a form of LULU

(locally undesirable land use).

At a minimum, the state permit-

ting agency should provide a

convenient opportunity for

landowners and stakeholders in

the vicinity of the proposed well

and bottling plant to learn of the

scope of the project and pro-

posed mitigation plans and to

voice their concerns in a timely

fashion.

• Require that the permit

only be issued after a

determination that (1)

there will be no interfer-

ence with existing and foreseeable surface-

and groundwater priority uses, which include

domestic water supply, small non-domestic

wells that extract less than 10,000 gallons

per day, and agricultural uses between

10,000 and 100,000 gallons per day; (2) the

diversion is consistent with minimum flows

established for associated stream systems, or

(3) if no minimum flows have been estab-

lished, the extraction will maintain a summer

minimum flow established to protect the

aquatic ecosystem and recreational uses of

the stream.

COMMENT: These are the primary substantive

standards that should be applied to new, large scale

wells. These standards are necessary to protect

existing users in the area and the public interest in

environmental quality, such as the protection of

minimum stream flows and the prevention of salt

water intrusion, and to conserve stressed aquifers

for long-term domestic and agricultural use. 

• Allow the permit agency to impose condi-

tions on the permit to mitigate adverse

impacts on existing and fore-

seeable uses or the associat-

ed stream system.

COMMENT:  It is often possi-

ble to mitigate the adverse

impacts of a large new well

through pumping restrictions

during certain times of the year.

This section gives a permit

agency the express authority to

impose mitigation conditions

on the permit to protect both

existing users and the public

interest articulated in the previ-

ous section. 

• Require that the permit conditions modify

the common law only to the extent of the

specific requirements imposed by this

statute.

COMMENT: This section makes it clear that the

state common law of water remains in place to the

extent that it has not been modified by this statute.

For example, small users who are not currently sub-

ject to a permit requirement would not be affected

by this law.
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• Require that the permit be issued for ___

years, may be renewed, and may be trans-

ferred only to a person who wishes to extract

the same or a lesser amount of water in a

manner that [complies with] is no less strin-

gent than the conditions of the original per-

mit.

COMMENT:  Any permit regime must balance the

interests of stability and flexibility to adapt to

changed conditions. This section rejects the idea

that water use permits should be perpetual. Instead,

it opts for renewable term permits. The initial term

should allow the user to recoup its investment in

the water-based activity, but the state should have

the option to review the pumping after the invest-

ment has been recouped. Given the site specific

nature of bottled water extraction, it makes permits

transferrable but does not allow the water to be

used for another purpose in another location. In

short, the permit will only be transferred if the bot-

tling facility is sold. 

• Require the applicant to monitor the potential

adverse environmental impacts and report

monitoring data regularly to the permitting

agency.

COMMENT: Environmental monitoring is a stan-

dard feature of many activities that pose a risk of

environmental disruption. This section allows the

agency to acquire the necessary information to con-

tinually assess the affects of pumping and to make

changes in the mitigation conditions if necessary. 
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